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Introduction

Point-of-arrest youth diversion addresses low-level criminal behaviour
by children and young people without putting them through formal
criminal justice processes. By avoiding outcomes such as out of court
disposals or prosecution, it protects them from negative consequences
such as a criminal record or an interruption in their education." Youth
diversion involves short assessments and quick referrals into light-
touch, voluntary programming. There is strong and ever-growing
evidence that youth diversion reduces reoffending, lowers costs, and
leads to better outcomes for children and young people.

One key to an effective diversion scheme is ensuring that the right
children and youngpeople are eligible for the programme. In this, our
third evidence and practice briefing, we will set out which eligibility
criteria Youth Offending Teams are using, based on our mapping survey
of 115 diversion schemes;” hear from practitioners about how these
criteria are applied in practice; and consider how they match up against
the evidence base on what works.

Based on that evidence base, we suggest that those delivering youth
diversion schemes might consider:

* Enabling practitioners to use professional discretion - rather than
a blanket policy based on gravity score, offence type or offending
history - to determine whether a child or young person is suitable
for diversion;

e Enabling children and young people to be diverted if they have
accepted responsibility rather than requiring them to make a
mandatory admission; and

e Allowing children and young people to be diverted more than once,
where appropriate, rather than operating a strict ‘one and done’

policy.

Offence types and severity

What criteria are YOTs using?

One important consideration when determining eligibility is the
seriousness of a child or young person’s offending. Seriousness can
be quantified in a gravity score which is based on the offence type and
accounts for aggravating and mitigating circumstances.

In our survey, 56% of schemes reported having gravity score-based
eligibility criteria. Of those schemes, six out of ten reported that they
accepted offences with a gravity score of three or less, while almost
one in four (23%) report accepting offences scoring four or below and
one in six (17%) reporting accepting scores of two or below.

Who should be eligible for youth diversion?

We suggest that youth
diversion schemes should
consider:

e Enabling practitioners

touse some
professional discretion
when determining
suitability for diversion;

Enabling children
and young people
to be diverted if
they have accepted
responsibility;

e Allowing children

and young people
to be diverted more
than once, where
appropriate.



Aside from gravity scores, some schemes exclude specific offence types. The most common exclusions
cited by respondents were indictable offences, serious sexual offences, serious violence and motoring
offences, while other exclusions noted include knife offences, hate crimes, and drugs offences. However,
32% of the schemes who answered this question reported no specific exclusions, instead working on a
case-by-case basis.

What do practitioners say?

Mark Patrick, YOS Operations Manager, at Havering Youth Offending Service told us that police help
guide youth offending staff in determining what offences are suitable to be referred to their diversion
panel. Their rule of thumb is usually gravity 1, 2 or 3 offences, with the majority of offences that come
through being gravity 2 and 3. Mark notes that possession of knife offences do come through, and that it
is important they do go through a panel, particularly in school settings, so the panel can explore potential
reasons behind the young person having the knife.

When asked what offences are eligible to be processed through their youth diversion programme,
Samantha Starmer, Service Manager at Cumbria Youth Offending Service, said: “There is no strict
exclusion with regard to what offences may be processed through the Triage system. Usually matters are
decided on a case-by-case basis. However, it would be unusual for hate crimes or offences involving a
knife to be processed through Triage.”

What does the evidence say?

The survey data, together with our experiences in working with schemes, suggest that offence-based
eligibility criteria may be used in an attempt to screen out future persistent offenders. However, research
in England and Wales has shown that while certain debut offence types are associated with future
chronic offending, there are ‘limitations with predicting future criminality from past events.” For example,
even in the debut offence category most heavily associated with future chronic offenders - robbery -
only 19 per cent of young men went on to a chronic criminal career.” This suggests that if schemes wish
to avoid diverting children and young people who are at risk of future persistent criminal careers, setting
eligibility criteria solely on the basis of offence type may not be the right approach.

That said, offence type does have some role to play in determining suitability of diversion. Major
systematic reviews have found strong support for calibrating interventions on the basis of risk.® As they
focus on light-touch interventions, diversion schemes are most suitable for children and young people
with a relatively low risk of reoffending. Indeed, a recent systematic review of diversion supported its use
for ‘low-risk youth'.” The type of offence that a child or young person has committed is one factor which
can be used to assess risk,” so there is a relationship between offence type and suitability.

Crucially, however, risk is not wholly determined by offence severity or type. Automatic exclusions based
on these factors alone may therefore be too rigid. Indeed, given that the vast majority of children and
young people grow out of crime,” and that formal criminal justice system processing can have a ‘backfire
effect’® - actually increasing the chance of further offending - flexibility should be a guiding principle.

We suggest that gravity score ranges should be used as guidance rather than hard-and-fast rules,
preserving the flexibility of practitioners to make judgements on a case-by-case basis where
circumstances indicate that a child or young person whose offending is outside that range is suitable for
diversion. This more flexible approach acknowledges that while diversion is largely intended for low-level
offending, there may be other factors that indicate suitability.

Number of previous offences or previous diversions

What criteria are YOTs using?

Another frequently used eligibility criteria for diversion is the number of previous offences committed by
a child or young person. Of the 77 schemes that told us about their policies on previous offences, 40%
limit diversion to children or young people with no more than two previous offences, while 60% work on a
case-by-case basis.
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What do practitioners say?

Mark Patrick, Youth Offending Service Operations Manager, London Borough of Havering, told us that
they take a flexible approach to diversion for young people with previous convictions. He said: “it’s open
ended, a decision is made on a case-by-case basis. Again, through the panel process a young person’s
history will be looked at. Having already participated in diversion does not create a barrier for the panel,
but it will inform considerations. To date we have never had more than two turns at youth diversion, but
that doesn’t rule it out.”

Similarly, Samantha Starmer, Service Manager, Cumbria Youth offending Service, said: “Young people
who have previously participated in the Triage scheme may be considered for Triage a second time
depending on the offence and/or personal circumstances. It may be decided that it would be beneficial
for them to go through another Triage.”

Kate Langley - Service Manager, Prospects Services, Gloucestershire Youth Support Team - advised
that having a formal conviction does not exclude a child or young person from participating in their
youth diversion scheme. She said whether a child or young person with a criminal record is considered
suitable for diversion is considered on a case- by-case basis. Prospects Services settled on this
criterion by looking at the research. They take the view that someone who has previously been on a
court order and is doing quite well may still benefit from diversion.

What does the evidence say?

A significant body of evidence has demonstrated that only a small proportion of children and young
people who offend - even those who do so more than once - will become long-term persistent
offenders. The vast majority of children and young people who offend grow out of doing so by their late
teens or early 20s, with or without criminal justice system interventions.** Furthermore, research into
recidivism probability - the likelihood of committing further offences based on the number of previous
offences - suggests that only after a fourth offence does this probability become stable, signalling a
small group of persistent offenders.*” Similarly, a research study of youth offending in Northamptonshire
found that diversion continued to outperform formal processing through at least a young person’s fourth
involvement with authorities.*”

Given this, automatically barring children and young people from diversion because of small numbers of
previous offences is likely to be unnecessarily rigid. The need for flexibility is acknowledged by the Youth
Justice Board in its case management guidance. The guidance cites examples of circumstances when
diversion may appropriately be offered as a repeat option, including where ‘the second offence is a
considerable time (over six months) after the initial offence’ and ‘if the second offence, though also low
gravity, is of a different type than the first.”**

We suggest that previous offending and diversion(s) should not be an automatic bar to diversion, but
should rather be considered on a case-by-case basis when determining the suitability of diversion.
This more flexible approach acknowledges the nature of childhood offending and the potentially
criminogenic effects of formal criminal justice system processing.

Accepting responsibility versus mandatory admission

What criteria are YOTs using?

The Legal Aid, Sentencing and Punishment of Offenders Act 2012 requires that a child or young person
make a formal admission before being cautioned. Many areas have extended this requirement to their

youth diversion schemes. 57% of schemes who reported on this area told us that they require children

or young people to admit the offence(s) in order to be eligible for diversion while 43% did not.

What do practitioners say?

Kate Langley - Service Manager, Prospects Services, Gloucestershire Youth Support Team - explained
the importance of some acceptance of responsibility in their diversion scheme: “There can’t be a
complete denial. If a child does a no-comment interview, it rules them out from participating in the
diversion scheme, as it is seen as equating to no acceptance of responsibility.”
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“There is a full time sergeant dedicated to children first, who prepares everything for the weekly
panel. The sergeant reviews all matters in the inbox. Often the sergeant will be looking for whether the
evidential threshold has been met. Children who pop up in court who haven’t had legal representation,
can now be sent back to the panel.”

Another youth offence service practitioner advised: “They have to admit the circumstances, but the word
guilt is not used. In practice sometimes they won’t accept full responsibility. We don’t necessarily need
them to admit all of it.”

What does the evidence say?

Echoing sentiments of practitioners we have worked with, commentators have suggested that a
mandatory admission criterion for youth diversion is an ‘onerous and sometimes unhelpful pre-condition
for many young people who commit low level offences’, and may be ‘one of the primary reasons for young
people entering the formal criminal justice system unnecessarily.”**

In particular, requiring mandatory admissions may have a disproportionate impact on Black, Asian and
Minority Ethnic (BAME) children and young people. It is striking that the welcome advancements in the
youth justice system over the past decade have been less likely to benefit BAME children and young
people. For example, while the number of white children and young people entering the justice system
for the first time fell by 57% between 2013 and 2018, black first time entrants fell by only 26%.'° BAME
children and young people are more likely to escalate through the system: they make up 31% of arrests,
35% of prosecutions, 53% of custodial remands, and 51% of the custodial population.*’

Models which reward cooperation with the system, such as schemes which offer diversion only

to children and young people who admit the offence(s), may play a role in this disproportionality.
Research shows that BAME citizens have significantly lower trust in the justice system than their

white counterparts, and that they are less likely to admit an offence or plead guilty at court. This can
close off opportunities for diversion, formal out of court disposals and sentencing discounts.*® To help
address this, The Lammy Review into BAME people in the justice system recommended trialling pre-
court diversion schemes that do not require a mandatory admission.*® This recommendation has been
taken forward by the Ministry of Justice’s Chance to Change pilots. Similarly, Outcome 22, a new police
outcome for diversionary activity, does not require admission of the offence.

We suggest that the more flexible criterion of ‘accepting responsibility’ could be preferable to requiring a
mandatory admission. This still safeguards against criminal justice interventions being undertaken with
innocent children and young people, while helping address racial disparity and unnecessary escalation.

Concluding thoughts

The vast weight of evidence on offending by children and young people offers two clear messages.
Firstly, the bulk of children and young people who offend tend to grow out of crime on their own. And
secondly, formal criminal justice processing can have a ‘backfire’ effect, leading to further offending.
Taken together, these two observations make a strong case for the value of diversion with a broad
spectrum of children and young people. This is why the first of our effective practice principles for youth
diversion reads simply: ‘you should set eligibility criteria for your scheme as broad as possible.””°

However, we understand that, in practice, eligibility criteria must strike a balance between: avoiding
unnecessary criminalisation; a sense of what would be acceptable to the public; and the views of partner
agencies. The tension between these three is apparent in the range of criteria employed by different
diversion schemes. Our research confirms that ractitioners are well aware of these challenges when
designing their own eligibility criteria.

Given the evidence base, we suggest that practitioners should operate on a case-by-case basis using
their professional discretion to determine whether a child or young person is suitable for diversion, rather
than operating a blanket policy based on gravity score, offence type or offending history or level. We also
suggest that schemes should consider enabling children and young people to be diverted if they accept
responsibility, rather than requiring them to make a mandatory admission. Furthermore, the evidence
points to not operating a strict ‘one and done’ policy, but rather allowing children and young people to be
diverted more than once, where appropriate.
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